Montana Deferred Deposit L oan Act

31-1-701. Short title. This part may be cited as the "Montana Deferredd3& Loan
Act".

History: En. Sec. 1, Ch. 404, L. 1999.

31-1-702. Purpose -- rules. (1) The purpose of this part is to protect conssmeo
enter into short-term, high-rate loans with lendess abuses that occur in the credit
marketplace when the lenders are unregulated.

(2) The department may adopt rules to implérttemprovisions of this part. The rules
may include but are not limited to rules estabhighiorms and procedures for licensing,
rules pertaining to acceptable practices at a lpgsitocation, rules establishing
disclosure requirements, and rules establishingotaint and hearing procedures.

History: En. Sec. 2, Ch. 404, L. 1999.

31-1-703. Definitions. For the purposes of this part, the following digloms apply:

(1) "Account" means any banking, checkingditranion, commercial, savings,
savings and loan, brokerage, investment, or otimer & depository account held by a
consumer.

(2) "Check" means a negotiable instrumentedsed in30-3-104 that is drawn on a
bank and is payable on demand at the maturitydeffarred deposit loan.

(3) "Consumer" means a natural person whaglgior jointly with another natural
person, enters into a deferred deposit loan.

(4) "Deferred deposit lender" or "licensee"amg a person engaged in the business of
making deferred deposit loans.

(5) "Deferred deposit loan" means an arrangegnmecluding all representations made
by the deferred deposit lender whether expressiplied, in which:

(a) a person accepts a check dated on theodatich the check is written and agrees
to hold the check for a period of days prior to@spor presentment;

(b) a person accepts a check dated subsemutng date on which the check is
written and agrees to hold the check for deposiresentment until the date written on
the check; or

(c) a person accepts written authorizatiomfeoconsumer to electronically deduct
from the consumer's account on a specific datah@unt of the loan and fees that are
authorized under this part.

(6) "Department” means the department of achtnation.

(7) "Person” means a natural person, solerj@tmpship, firm, partnership,
corporation, or other entity.

History: En. Sec. 3, Ch. 404, L. 1999; amd. Sec. 1, ChL82001; amd. Sec. 71, Ch. 483, L. 2001.
31-1-704. Scope. (1) This part applies to deferred deposit len@deids to persons who

facilitate, enable, or act as a conduit for persuagking deferred deposit loans.
(2) This part does not apply to:



(a) retail sellers who cash checks incidetatar independent of a sale and who do not
charge more than $2 a check for the service; or

(b) a collection agency doing business in sitdge that has entered into an agreement
with a deferred deposit lender for the collectidrlaims owed or due or asserted to be
owed or due the deferred deposit lender.

History: En. Sec. 4, Ch. 404, L. 1999; amd. Sec. 2, ChL82001; amd. Sec. 70, Ch. 114, L. 2003;
amd. Sec. 1, Ch. 221, L. 2003; amd. Sec. 8, Ch,. [1L63005.

31-1-705. License -- businesslocations -- rules. (1) A person may not engage in or
offer to engage in the business of making defedegzbsit loans unless licensed by the
department.

(2) An applicant for a license to engage mblusiness of making deferred deposit
loans shall pay to the department a license agjitéee of $375.

(3) (a) The department may not issue or readigense unless findings are made that:

(i) the financial responsibility, experiencbaracter, and general fitness of the
applicant warrant the belief that the business bellbperated lawfully and fairly and
within the provisions of this part;

(i) the applicant has unencumbered asseds lefist $25,000 for each location;

(i) the applicant has provided a sworn staat that the applicant will not in the
future, directly or indirectly, use a criminal pess to collect the payment of deferred
deposit loans or any civil process to collect tagment of deferred deposit loans not
generally available to creditors to collect on leamdefault; and

(iv) other information that the departmentsiders necessary has been provided.

(b) The department may not issue or reneweasie if the criminal history of the
employees of the applicant demonstrates any caomginvolving fraud or financial
dishonesty or if the department's findings showeask civil judgments involving
fraudulent or dishonest financial dealings.

(4) A license may not be issued for longenthayear. The license year must coincide
with the calendar year, and the license fee forgamod less than 6 months is $187.50.
(5) Each licensee shall post a bond in theuarhof $10,000 for each location. The
bond must continue in effect for 2 years afterlitensee ceases operation in the state.
The bond must be available to pay damages andtpenia consumers harmed by any

violation of this part.

(6) More than one place of business may nohamtained under the same license,
but the department may issue more than one liden® same licensee upon
compliance with the provisions of this section goneg issuance of a single license.

History: En. Sec. 5, Ch. 404, L. 1999; amd. Sec. 3, ChL82001; amd. Sec. 1, Ch. 119, L. 2005.

31-1-706. Licenserenewal fee. (1) A person licensed undat-1-705shall pay, on or
before December 1 of each year, a license ren@eadff$125 for each license that the
person holds under this part.

(2) Failure to pay any yearly license renefgalrequired by this section within the
time prescribed will result in the automatic revioma of the license subject to renewal.

History: En. Sec. 4, Ch. 81, L. 2001.



31-1-707 through 31-1-710 reserved.

31-1-711. Annual examinations -- fee. (1) The department shall conduct annually an
examination of each licensee's deferred depostingroperation to ensure that the
licensee is in compliance with the provisions of thart.

(2) A licensee shall pay the department arfabe amount of $300 a day for each
examiner required to conduct an annual examination.

(3) A licensee shall make available to a depant examiner the information required
under31-1-714or as required by rule.

(4) Completion of an annual examination mumsthe absence of the department's
finding just cause to revoke or suspend a licetsestitute grounds for license renewal.

History: En. Sec. 6, Ch. 404, L. 1999.

31-1-712. License revocation -- penalty. (1) If the department finds, after due notice and
hearing or opportunity for hearing, as providedhie Montana Administrative Procedure
Act, that any person, licensee, or officer, agentployee, or representative of the
licensee has violated any of the provisions of piaig, has failed to comply with the
rules, regulations, instructions, or orders proratéd by the department, has failed or
refused to make required reports to the departnoetias furnished false information to
the department, the department may impose a @walby not to exceed $1,000 for each
violation and may issue an order revoking or sudpenthe right of the person or
licensee, directly or through an officer, agentptayee, or representative, to do business
in this state as a licensee.

(2) A revocation, suspension, or surrendex iéense does not relieve the licensee
from civil or criminal liability for acts committegrior to the revocation, suspension, or
surrender of the license.

History: En. Sec. 7, Ch. 404, L. 1999; amd. Sec. 2, Ch, P22003.

31-1-713. Complaint procedure. The department shall maintain a list of licengbes is
available to interested persons and to the gepetdic. The department shall also
establish by rule a procedure under which an agegieonsumer or any member of the
public may file a complaint against a licenseeroualicensed person who violates any
provision of this part. The department may holdrimeggs upon the request of a party to
the complaint, make findings of fact or conclusioh$aw, issue cease and desist orders,
refer the matter to the appropriate law enforcemagency for prosecution for a violation
of this part, seek injunctive or other relief irstlict court, or suspend or revoke a license
granted under this part.

History: En. Sec. 8, Ch. 404, L. 1999.

31-1-714. Information and annual reports. (1) Each licensee shall keep and use books,
accounts, and records that will enable the departttoedetermine if the licensee is
complying with the provisions of this part and ntain any other records required by the
department. The department is authorized to exathmeecords at any reasonable time.



The records must be kept for 2 years followingl#st entry on a loan and must be kept
according to generally accepted accounting pro@sdilnat include an examiner being
able to review the recordkeeping and reconcile eaasumer loan with documentation
maintained in the consumer's loan file records.

(2) Each licensee shall file, on forms prdsedi by the department, an annual report
with the department on or before March 31 for tBarfonth period in the preceding year
ending as of December 31. The report must disctodetail and under appropriate
headings:

(a) the resources, assets, and liabilitieb@ticensee at the beginning and the end of
the period;

(b) the income, expense, gain, loss, and balaheets;

(c) the total number of deferred deposit loarasle in the year ending as of December
31 of the previous year;

(d) the total number of deferred deposit loamstanding as of December 31 of the
previous year,;

(e) the minimum and maximum amount of checksahich deposits were deferred in
the year ending as of December 31 of the previeas;y

(f) the total number and dollar amount of read checks, the total number and dollar
amount of checks recovered, and the total numbedalar amount of checks charged
off during the year ending as of December 31 ofpitexious year,

(g9) the total number and dollar amount of agrents involving electronic transactions
or deductions, the total number and dollar amotietextronic deductions made by the
licensee, and the total number and dollar amouetegitronic deductions for insufficient
funds charged off during the year ending as of Ddwss 31 of the previous year; and

(h) verification that the licensee has notlugeriminal process or caused a criminal
process to be used in the collection of any defledeposit loans or used any civil process
to collect the payment of deferred deposit loartsgeaerally available to creditors to
collect on loans in default during the year endisgf December 31 of the previous year.

(3) A report must be verified by the oath fiiranation of the owner, manager, or
president of the deferred deposit lender.

(4) (a) If a licensee conducts another busimess affiliated with other licensees
under this part or if any other situation existsl@mwhich allocations of expense are
necessary, the licensee shall make the allocatioording to appropriate and reasonable
accounting principles as approved by the department

(b) Information about any other business catetlion the same premises where
deferred deposit loans are made must be provideghaged by the department.

(5) Each licensee shall file a copy of theldisure documents described3i-1-721
with the department prior to the date of commeng#rogbusiness at each location, at
the time any changes are made to the documentsramally upon renewal of the
license. These documents must be available toestiedn parties and to the general public
through the department.

History: En. Sec. 9, Ch. 404, L. 1999; amd. Sec. 5, ChL82001; amd. Sec. 2, Ch. 119, L. 2005.

31-1-715. L oan requirements -- right of rescission -- arbitration. (1) Each deferred



deposit loan may not have a term that exceeds ¥. da

(2) The amount of the deferred deposit loao|usive of the fee allowed iB1-1-
7222), may not exceed $300.

(3) The minimum amount of a deferred depasihlis $50.

(4) The check written by the consumer in aedefd deposit loan must be made
payable to the licensee.

(5) (a) The loan agreement must contain aipi@v that the consumer may rescind
the transaction if, by 5 p.m. of the licensee'st fousiness day following the day that the
loan was executed, the consumer provides the keewsth cash or certified funds
equaling 100% of the amount loaned to the consumer.

(b) A licensee may not charge a consumer aeyf interest if the consumer rescinds
the loan as provided in subsection (5)(a).

(c) Except as provided in subsection (5)(a@pm@sumer does not have a right to
rescind the loan unless the licensee agrees t@soession.

(6) (a) A loan agreement may not contain adagory arbitration clause that is
oppressive, unconscionable, unfair, or in substhdgrogation of a consumer's rights.

(b) A mandatory arbitration clause that comphvith the applicable standards of the
American arbitration association must be presuroagtbt violate the provisions of
subsection (6)(a).

(7) Only the licensee may make an electroeatudtion from the consumer's account.
The licensee shall ensure that information obtafnaa the consumer about the
consumer's account remains confidential.

(8) The licensee shall provide the consumeeach consumer if there is more than
one, with a copy of the loan documents describ&lii-721upon consummation of the
loan.

(9) The holder or assignee of any check writig a consumer in connection with a
deferred deposit loan takes the instrument subpegll claims and defenses of the
consumer.

History: En. Sec. 10, Ch. 404, L. 1999; amd. Sec. 6, ChL82001; amd. Sec. 1, Ch. 210, L. 2005.
31-1-716 through 31-1-720 reserved.

31-1-721. Required disclosures -- loan agreement. (1) Before entering into a deferred
deposit loan, the licensee shall deliver to thesaomer a pamphlet prepared by or at the
direction of the department that:

(a) explains, in simple language, all of tbesumer's rights and responsibilities in a
deferred deposit loan transaction;

(b) includes a telephone number to the depanrtisoffice that handles concerns or
complaints by consumers; and

(c) informs consumers that the departmentiseo€an provide information about
whether a lender is licensed and other legallylalvbd information.

(2) Licensees shall provide consumers witlritem agreement on a form specified or
approved by the department that can be kept bgdhsumer, which must include the
following information:

(a) the name, address, and phone number titémesee making the deferred deposit



loan and the initials or other written means ohiifging the individual employee who
signs the agreement on behalf of the licensee;

(b) the name, address, and phone number aitmeumer obtaining the deferred
deposit loan;

(c) an itemization of the fees and interestrghs to be paid by the consumer;

(d) a clear description of the consumer's maynobligations under the loan; and

(e) in a manner that is more conspicuous tharmther information provided in the
loan document and that is in at least 14-point bypeface, a statement that "you cannot
be prosecuted in criminal court for collection lostloan”. The statement must be located
immediately preceding the signature of the consumer

History: En. Sec. 11, Ch. 404, L. 1999; amd. Sec. 3, Ch, R22003.

31-1-722. Prohibited and permitted fees -- attorney fees and costs. (1) A licensee may
not charge or receive, directly or indirectly, anterest, fees, or charges except those
specifically authorized by this section.

(2) A licensee may not charge a fee for eafbrded deposit loan entered into with a
consumer that exceeds 25% of the principal amoluthieodeferred deposit loan that is
advanced or, in the case of an electronic trar@ac#5% of the principal amount of the
deferred deposit loan.

(3) If there are insufficient funds to payteck on the date of presentment, a licensee
may charge a fee, not to exceed $30. Only one fgehma collected pursuant to this
subsection with respect to a particular check éfvieinas been redeposited and returned
more than once. A fee charged pursuant to thisestilos is a licensee's exclusive charge
for late payment. A licensee may not collect darsageder27-1-7173) for an
insufficient funds check.

(4) If the loan involves an electronic dedaotand there are insufficient funds to
deduct on the date on which the payment is dueeadee may charge a fee, not to
exceed $30. Only one fee may be collected purdoahis subsection with respect to a
particular loan even if the licensee has attempteck than once to deduct the amount
due from the consumer's account. A fee chargedipatgo this subsection is a licensee's
exclusive charge for late payment. A licensee n@ycollect damages undgr-1-71713)
for an electronic deduction for which there arauffisient funds.

(5) If the loan agreement 31-1-721requires, reasonable attorney fees and court
costs may be awarded to the party in whose favimahjudgment is rendered in any
action on a deferred deposit loan entered intoyauntsto this part.

History: En. Sec. 12, Ch. 404, L. 1999; amd. Sec. 7, ChL82001; amd. Sec. 4, Ch. 221, L. 2003.

31-1-723. Prohibited acts. A licensee making deferred deposit loans may aotrit, or
have committed on behalf of the licensee, any efithlowing prohibited acts:

(1) engaging in the business of deferred depmwling unless the department has first
issued a valid license;

(2) threatening to use or using a criminakess in this or any other state to collect on
the loan made to a consumer in this state or anlypebcess to collect the payment of
deferred deposit loans not generally available¢dlitors to collect on loans in default;



(3) altering the date or any other informattoma check received from a consumer;
(4) altering or changing the date upon whiahlicensee and consumer agreed to
make any electronic deductions from the consumaecsunt unless the consumer agrees

in writing to the change,;

(5) making any false, misleading, or deceptefgesentation to a financial institution
relating to a consumer who has agreed to provigienpat for a loan through an
electronic deduction;

(6) using any device or agreement that woakelthe effect of charging or collecting
more fees, charges, or interest than those alldwyetis part, including but not limited to
entering into a different type of transaction are@ing or rolling over a loan with the
consumer;

(7) engaging in unfair, deceptive, or frauddleractices in the making or collection of
a deferred deposit loan;

(8) entering into a deferred deposit loan wittonsumer that is unconscionable. In
determining whether a deferred deposit loan trar@acs unconscionable, consideration
must be given to, but is not limited to, whethex #mount of the loan exceeds 25% of the
consumer's monthly net income.

(9) charging to cash a check representingtbeeeds of the deferred deposit loan;

(10) charging to perform an electronic dedutr transaction to obtain the proceeds
of the deferred deposit loan;

(11) using or attempting to use the check ey by the consumer in a deferred
deposit loan as security for purposes of any statederal law;

(12) using or attempting to use the consunaertborization to deduct the amount set
forth in the loan agreement or any other infornratbtained from the consumer or the
consumer's financial institution for any purposeentthan to collect the proceeds of the
deferred deposit loan;

(13) accepting payment of the deferred depoart through the proceeds of another
deferred deposit loan provided by the same licenseay affiliate;

(14) making a deferred deposit loan that, wt@mbined with another outstanding
deferred deposit loan owed to the licensee, exausi the fee allowed i81-1-7222),
exceeds a total of $300 when combining the faceusutnaf the checks written in
connection with each loan. Regardless of the tdtdle loans, a licensee may not make a
loan to a consumer who has two or more deferredsiejpans outstanding with the
licensee.

(15) renewing, repaying, refinancing, or cdigsiing a deferred deposit loan with the
proceeds of another deferred deposit loan madeteame consumer. However, a
licensee may without charge extend the term ofdae beyond the due date.

(16) accepting any collateral for a deferregaskit loan;

(17) charging any interest, fees, or chargleerdhan those specifically authorized by
this part, including but not limited to charges il@surance;

(18) threatening to take any action agairsirssumer that is prohibited by this part or
making any misleading or deceptive statements daggthe deferred deposit loan;

(19) making a misrepresentation of a matéaietl by an applicant in obtaining or
attempting to obtain a license;

(20) including any of the following provisiomsthe loan agreement required ix1-
721



(a) a hold harmless clause;

(b) a confession of judgment clause;

(c) a waiver of the right to a jury trial,applicable, in any action brought by or
against a consumer,

(d) any assignment of or order for paymenwages or other compensation for
services;

(e) a provision in which the consumer agresgmassert any claim or defense arising
out of the contract; or

(f) a waiver of any provision of this part.

History: En. Sec. 13, Ch. 404, L. 1999; amd. Sec. 8, ChL82001; amd. Sec. 2, Ch. 210, L. 2005.

31-1-724. Civil remedies. (1) The remedies provided in this section are dative and
apply to licensees and unlicensed persons to whanpart applies.

(2) Any intentional violation of this part csiitutes an unfair or deceptive trade
practice.

(3) Any person found to have intentionallylaied this part is liable to the consumer
for actual and consequential damages, plus stgtdeonages of $1,000 for each
violation, plus costs and attorney fees.

(4) A consumer may sue for injunctive and otiygpropriate equitable relief to stop a
person from violating any provisions of this part.

(5) The consumer may bring a class actiontewenforce this part.

(6) The remedies provided in this sectionreoeintended to be the exclusive remedies
available to a consumer for a violation of thistpar

History: En. Sec. 14, Ch. 404, L. 1999; amd. Sec. 5, Ch, P22003.
31-1-725. Criminal penalties. Any person, including a member, officer, or diceatf a
deferred deposit lender who knowingly violates thast is guilty of a misdemeanor and,
on conviction, is subject to a fine not exceeditgd$0 or imprisonment not exceeding 6
months, or both.

History: En. Sec. 15, Ch. 404, L. 1999.



